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Court of Appeals of the District of Columbia 


No. 5940. | 

Fidelity Storage Company, Inc., Plaintiff in Error, 

vs. 

i 

Reliable Stores Corporation, Trading as Hub furniture 

Company. 


1 Municipal Court of the District of Columbia. 

No. 263,748. 

Reliable Stores Corporation, a Corporation, Trading as 
the Hub Furniture Company, 7th & D Streets N. W., 
Wash., D. C., Plaintiff, j 

vs. I 

j 

Fidelity Storage Company, a Corporation, 1420 You 
Street N. W., Washington, D. C. j 

United States of America, j 

District of Columbia , ss: 

Be it remembered, That in the Municipal Coiirt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, th^ following 
papers were filed and proceedings had in the abojve-entitled 
cause, to wdt: 


1—5940a 
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2 Returnable Feb. 13, 1933. 

In the Municipal Court of the District of Columbia. 

No. 263,748. 

Reliable Stores Corporation, a Corporation, Trading as 
the Hub Furniture Co., 7th & D Sts. N. W., Washing¬ 
ton, D. C., Plaintiff, 

vs. 

Fidelity Storage Company (a Corporation), 1420 You St. 

N. W., Washington, D. C., Defendant. 

Particulars of Demand. 

Filed January 19, 1933. 

The plaintiff, the Reliable Stores Corporation, a cor¬ 
poration trading as the Hub Furniture Company, sues the 
defendant, the Fidelity Storage Company, a corporation, 
for that heretofore, to-wit, on the 12th day of December, 
1932, the plaintiff was the owner of the hereinafter de¬ 
scribed personal property heretofore delivered by it to one 
Rev. S. Read McAlpin under and by virtue of certain con¬ 
ditional sales contracts, retaining title to said merchan¬ 
dise in the plaintiff until the entire purchase prices thereof 
was fully paid, and providing among other things that upon 
the default in the payment of any instalment called for 
in said contract, the plaintiff would have the right to re¬ 
possess itself of said merchandise. That on said day and 
year, the said conditional vendee being in default under 
the terms of said contract, the plaintiff made demand on 
the defendant for possession of said personal property, 
the defendant being then and there in the possession and 
custody of the same, but the said defendant failed and 
refused to deliver the same to the plaintiff without the pre¬ 
payment by the plaintiff of accrued storage charges against 
said goods incurred by the conditional vendee thereof with¬ 
out the authority or consent of the plaintiff. 

Wherefore plaintiff sues the defendant and claims of it 
the sum of $500.00, being the value of the following mer¬ 
chandise covered by said conditional sales contracts: 

1 Oak Kitchen Table. 

1 Easy Chair. 
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1 Bwssell Sweeper. 

1 Mahogany End Table. 

1 “ M. W. Seat Sewing Cabinet. 

1 Oak Chair. 

1 4-piece Walnut Dining Room Suite. 

4 Walnut Jac. Velour Side Chairs. 

2 Walnut Arms Chairs. 

1 “ Windsor Chair. 

1 “ “ Rocker. 

1 “ Dresser. 

1 Walnut Chest. 

3 1 “ 4/6 Poster Bed. 

1 “ Hollywood Vanity. 

1 Hug. Walnut Cane Seat Bench. 

2 4/6 Warwick Coil Springs. i 

1 “ Bancroft Felt Mattress. 

1 “ Brown Metal Bed. 

1 3-piece Jac. Vel. Living Room Suite. 

2 8/3 x 10/6 Axminster Rugs. j 

1 4/6 x 6/6 Axminster Rugs. | 

1 8/3 x 10/6 Vel. Rug. 

1 8/3 x 10/6 Vel. Rug. 

1 Porcelain Top Tabie. 

1 Mahg. Console Mirror. 

1 “ “ Table. 

1 “ Desk. j 

1 4 4 Windsor Chair. 

6 Yards Velvet Carpet. 

1 Cocoa Mat. 

1 Ironing Board. 

1 Mahogany Telephone Stand & Stool. 

1 “ Book Case. 

1 27 x 54 Axminster Rug. 

1 4/6 x 6/6 Axminster Rug. 

1 4/6 Bancroft Felt Mattress. 

2 Maple Porch Rockers. 

2 27 x 54 Grass Rugs. 

1 Asbestor Table Pad. 

2 Asbestos Leaves. 

SIMON HIRSHMAN, 
Attorney for Plaintiff, 
Woodward Bldg., Washington, D. C . 
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Finding of the Court and Judgment Thereon. 

February 27, 1933. 


Mins. 69, p. 290. 

Come now the parties hereto, by their respective attor¬ 
neys of record, and the stipulation filed herein being* sub¬ 
mitted the court finds in favor of the plaintiff in the sum 
of one hundred fifty and no/100 dollars ($150.00). Where¬ 
upon counsel for the defendant advises the court that he 
may wish to apply for a writ of error, thereupon counsel 
for the plaintiff waives the posting* of supersedeas bond. 
Whereupon counsel for defendant duly notes an exception. 

4 Finding of the Court and Judgment Thereon (Con¬ 

tinued). 

March 6, 1933. 

’ Mins. 69, p. 307. 

It appearing* under rule of court that judgment on the 
finding in this cause should be entered, it is so ordered. 
Wherefore, it is considered that the plaintiff recover of 
the defendant the sum of one hundred fifty and no/100 
dollars ($150.00) with interest from date and costs and 
have execution thereof. 

5 United States of America, ss: 

The President of the United States to the Honorable 

James A. Cobb, Judge of the Municipal Court of the 

District of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Muncipal Court, before you, between Reliable Stores Cor¬ 
poration, Trading as Hub Furniture Company, plaintiff, 
and Fidelity Storage Company, defendant, 263,745, a mani¬ 
fest error hath happened, to the great damage of the said 
defendant, as by its complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
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then, under your seal, distinctly and openly, yoifi send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the pistrict of 
Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
20 days from the settling of the bill of exceptions!, or within 
such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient Cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and ac¬ 
cording to the laws and customs of the Unijed States 
should be done. 

Witness the Honorable George E. Martin, Chjef Justice 

of the said Court of Appeals, the 30th day of Mdrch, in the 

vear of our Lord one thousand nine hundred and thirtv- 
* 1 

three. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed bv 

WILLIAM HITZ, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


In the Municipal Court of the District ofj 

No. 263,745. 


Columbia. 


Reliable Stores Corporation, a Corporation, Trading as 
the Hub Furniture Co., Plaintiff, 

vs. 

Fidelity Storage Company, a Corporation, Defendant. 

Assignment of Errors. 

Filed April 6, 1933. 

The defendant, Fidelity Storage Company, for assign¬ 
ment of errors states: 

1. That the Court erred in finding for plaintiff and in 
entering judgment against defendant. 
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2. That the judgment entered herein is contrary to law. 

3. In not finding that under Section 28, paragraph (b) of 
the Warehouse Receipts Act (D. C. Code, p. 532) plaintiff 
so intrusted the purchaser with possession of the goods 
that a pledge of them, by the purchaser at the time of 
storage, to one taking them in good faith for value would 
have been valid. 

4. In depriving defendant of its statutory lien, notwith¬ 
standing the evidence showed plaintiff did not record or 
have acknowledged for recordation the conditional sales 
contracts entitled, but not intended by plaintiff, to be 
recorded as provided bv law. 

GEO. H. ZEUTZIUS, 
Attorney for Defendant. 


Service of copy of foregoing acknowledged this 6th day 
of April, 1933. 

SIMON HIRSHMAN, 
i Attorney for Plaintiff. 


In the Municipal Court of the District of Columbia. 


No. 263,745. 

Reliable Stores Corporation, a Corporation, Trading as 
the Hub Furniture Co., 7th & D Sts. N. W., Washington, 
D. .C., Plaintiff, 


vs. 

Fidelity Storage Company, a Corporation, 1420 U St. 

N. W., Defendant. 

Stipulation. 

It is hereby agreed by and between Simon Hirshman, 
attorney for the plaintiff, and George H. Zeutzius, attorney 
for the defendant, that the following are the agreed state 
of facts to be submitted to the court for its determination 
on the questions of law, in the above entitled cause: 

The plaintiff Reliable Stores Corporation for many years 
past has been engaged in the retail furniture business in 
the District of Columbia under the trade name of Hub Fur¬ 
niture Company at Seventh and D Streets, Northwest. 
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The defendant Fidelity Storage Company, a corporation, 
is and has been for many years past and was atj the time 
of the matters hereinafter set forth, a dulv licenced ware- 
houseman lawfully engaged in the District of Columbia in 
the business of storing goods, wares, merchandise: and per¬ 
sonal property, having its storage warehouse and place of 
business at 1420 U Street, Northwest. 

During the years 1929 and 1930, the plaintiff, trading as 
Hub Furniture Company, sold and delivered to one Rev¬ 
erend S. Reed McAlpin at his residence, 1354 G Street, 
Southeast, Washington, D. C., to be by him there used, the 
articles of merchandise hereinafter enumerated, under and 
by virtue of certain conditional sales contracts reserving 
title to said merchandise in the plaintiff until payment of 
the entire purchase price of said goods as agreed upon, and 
providing among other things, that in the event of default 
in the payment of any instalment, the plaintiff should have 
the right to repossess itself of said merchandise retaining 
unto itself all monies paid on account as and fot the rea¬ 
sonable rental value of said merchandise. 

These conditional sales contracts each covered, merchan¬ 
dise exceeding one hundred dollars in purchase i^rice; each 
was in writing and signed by said purchaser, following the 
recital that said S. Reed McAlpin had “received from Hub 
Furniture Company * * * the articles mentioned and 

described on the reverse side hereof (which descrip- 
8 tion is made part hereof) subject to the following 
conditions(naming tho conditions which so far as 
material hereto have already been stated). Wjiile plain¬ 
tiff’s name appears as part of and throughout the contract 
no place is provided at the bottom for actual signature by 
plaintiff and no actual signature is affixed on the part of 
plaintiff to said contracts. 

None of said contracts were acknowledged before a 
notary or other person authorized to administer oaths and 
none of them were recorded either in the District of 
Columbia or elsewhere at any time. 

Full possession of said goods was given by plaintiff to 
said purchaser who was permitted by plaintiff to use same 
and did use same as his own in his home on G Street, 
Southeast, aforesaid. 

Subsequently, to wit, on July 25, 1931, said McAlpin 
requested the defendant Fidelity Storage Company to call 
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for said goods at his G Street address and place same in 
storage for and in the name of said McAlpin. The defend¬ 
ant, accordingly, in compliance with McAlpin’s request, 
called for said goods, hauled them to its warehouse, placed 
the same in storage for McAlpin and issued to him in his 
own name its usual warehouse receipt in accordance with 
the Warehouse Receipts Act and laws of the District of 
Columbia. 

Said McAlpin did not at this or any other time advise 
defendant Fidelity Storage Company said goods stored 
were covered by conditional sales contracts but on the con- 
trarv led defendant to believe the goods belonged abso¬ 
lutely to him, McAlpin. The Fidelity Storage Company 
had no knowledge of the existence of the conditional sales 
contracts covering said goods, nor had it any information 
that McAlpin was not absolute owner. Defendant in good 
faith believing said goods belonged to McAlpin and having 

no information or notice to the contrary delivered to him 

* * 

its warehouse receipt covering said goods in storage. 
Defendant’s first notice or knowledge of the existence of 
said conditional sales contracts was acquired upon receipt 
on December 13, 1932 of a letter from plaintiff dated De¬ 
cember 12, 1932, making request and demand for delivery 
to it of said goods and advising defendant that said 
McAlpin had purchased said goods from plaintiff under 
conditional sales contracts and had defaulted in his instal¬ 
ments and plaintiff desired to repossess itself of said prop¬ 
erty under the terms of said contracts. 

* 

Neither McAlpin nor any one else advised plaintiff that 
said goods were going to be stored with defendant, nor 
had plaintiff’s consent to store said goods been re- 

9 quested or given. Plaintiff learned same were in 
storage with defendant only shortly prior to its 

demand of December 12, 1932. 

At the time the goods were placed in storage with de¬ 
fendant by said McAlpin payments to plaintiff under said 
contracts were up to date and no defaults of any kind ex¬ 
isted. 

The balance past due and unpaid on said goods is 
$472.43. 

The unpaid hauling charge and agreed monthly storage 
from July 25, 1931 to December 12, 1932 amounts to 
$106.76, being at the rate of $5.60 per month for storage 
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plus $9.60 for hauling goods to warehouse and $4.20 for 
three fumigations during the period of storage. 

The fair and reasonable value of said goods 01 ^ the day 
of demand was $150.00. 

The demand by plaintiff of December 12, 1932, jipon the 
defendant to turn over said goods was made without any 
offer to pay, or tender of storage charges due thereon, to 
defendant and defendant refused to turn over said goods 
to plaintiff without prepayment of accrued storage charges 
incurred as aforesaid. 

Plaintiff refused to prepay said storage charge^ and de¬ 
fendant thereupon continued to hold same claiming it had 
a warehouseman’s lien thereon for unpaid storage charges 
as aforesaid and so advising plaintiff but stating beyond 
that it claimed no right, title or interest in sa^d stored 
property. It, the defendant, now holds said goods and is 
willing to turn same over to plaintiff upon prepayment of 
storage charges. 

Plaintiff refused to prepay any storage or other lawful 
charges due on said goods claiming under the conditions 
it was not legally bound to do so and was entitled to said 
goods without payment of any amount whatsoever to de¬ 
fendant by reason of the aforesaid sales contracts. 

Thereupon plaintiff brought this suit for conversion of 

coir] (rnnrl^ 

& (Signed) SIMON HIRSHMAN, 

Attorney for Plaintiff. 

(Signed) GEO. H. ZEUTZIUfe, 

Attorney for Defendant. 

i 

10 The goods herein involved and hereinbefore re¬ 
ferred to are as follows: 

1 Easy Chair. 

1 Mahogany End Table. j 

1 Mahogany M. W. Seat Sewing Cabinet. J 

1 Four piece Walnut Dining Room Suite. 

4 Walnut Jac. Velour Side Chairs. 

2 Walnut Arm Chairs. 

1 Walnut Dresser. 

1 Walnut Chest. 

1 Walnut 4/6 Poster Bed. 

1 Walnut Hollywood Vanity. 

1 Hug. Walnut Cane Seat Bench. 
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2 4/6 Warwick Coil Springs. 

1 4/6 Bancroft Felt Mattress. 

1 4/6 Brown Metal Bed. 

1 3 Piece Jac. Vel. Living Room Suite. 

2 8/2 x 10/6 Axminster Rugs. 

1 4/6 x 6/6 Axminster Rug. 

1 8/3 x 10/6 Vel. Rug. 

1 8/3 x 10/6 Vel. Rug. 

1 Porcelain Top Table. 

1 Mahg. Console Mirror. 

1 Mahg. Console Table. 

1 Mahg. Desk. 

1 Mahg. Windsor Chair. 

6 yards Velvet Carpet. 

1 Ironing Board. 

1 Mahogany Telephone Stand & Stool. 

1 Mahogany Book Case. 

1 27 x 54 Axminster Rug. 

1 4/6 x 6/6 Axminster Rug. 

1 4/6 Bancroft Felt Mattress. 

2 Maple Porch Rockers. 

2 27 x 54 Grass Rugs. 

1 Asbestor Table Pad. 

2 Asbestos Leaves. 

11 Notation of Exception to Court’s Finding and Notice 
of Application for Writ of Error and Notation of 
Plaintiff’s Waiver of Supersedeas Bond. 

February 27,1933. 

Mins. 69, P. 290. 

Come now the parties hereto, by their respective attor¬ 
neys of record, and the stipulation filed herein being sub¬ 
mitted the court finds in favor of the plaintiff in the sum 
of one hundred fifty and no/100 dollars ($150.00), where¬ 
upon, counsel for the defendant advises the court that he 
may wish to apply for a writ of error, thereupon counsel 
for the plaintiff waives the posting of a supersedeas bond. 
Whereupon counsel for defendant duly notes an exception. 
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12 In the Municipal Court of the District of Columbia. 

No. 263,745. i 

Reliable Stores Corporation, a Corporation, Trading as 
the Hub Furniture Co., 7th & D Sts. N. W., Wa shington, 
D. C., Plaintiff, 

vs. 

Fidelity Storage Company, a Corporation, 1420 U St. 

N. W., Washington, D. C., Defendant. 

Designation of Record. 

Filed April 6, 1933. I 

The defendant, having been granted a writ o^ error in 
the above entitled cause by the Court of Appeals of the 
District of Columbia, requests the Clerk of the {Municipal 
Court of the District of Columbia to prepare a transcript 
of record on appeal and to include therein the following: 

1. Particulars of Demand. 

2. Finding of the court and judgment thereon' 

3. Writ of error. 

4. Assignment of errors. 

5. Stipulation of facts. 

6. Notation of exception to court’s finding and notice of 
application for writ of error, and notation of plaintiff’s 
waiver of supersedeas bond. 

7. This designation. 

GEO. H. ZEUTZItJS, 
Attorney for Defendant. 

Service of a copy of the foregoing designation acknowl¬ 
edged this 6th day of April, 1933. 

SIMON HIRSHM^N, 
Attorney for plaintiff. 

13 Municipal Court of the District of 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing p^ges, num- 
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bered from 1 to 13, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 263745, wherein Reliable Stores Cor¬ 
poration, a corporation, trading as the Hub Furniture 
Company, is plaintiff, and Fidelity Storage Company, a 
corporation, is defendant, as the same that remains upon 
the files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 

w v 

affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of April, 1933. 

[Seal of Municipal Court of the District of 

Columbia.1 

1 BLANCHE NEFF, 

Clerk , M. C. 

% 7 

Endorsed on cover: In error to the Municipal Court. 
No. 5940. Fidelity Storage Company, Inc., plaintiff in 
error, vs. Reliable Stores Corporation, trading as Hub 
Furniture Company. Court of Appeals, District of Colum¬ 
bia. Filed Apr. 14, 1933. Henry W. Hodges, Clerk. 


(3309) 
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bered from 1 to 13, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 263745, wherein Reliable Stores Cor¬ 
poration, a corporation, trading as the Hub Furniture 
Company, is plaintiff, and Fidelity Storage Company, a 
corporation, is defendant, as the same that remains upon 
the files and of record in said Court. 


In testimony whereof I hereunto subscribe inv name and 
•> 

affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of April, 1933. 


[Seal of Municipal Court of the District of 

Columbia.1 


BLANCHE NEFF, 

Clerk, M. C. 


Endorsed on cover: In error to the Municipal Court. 
No. 5940. Fidelity Storage Company, Inc., plaintiff in 
error, vs. Reliable Stores Corporation, trading as Hub 
Furniture Company. Court of Appeals, District of Colum¬ 
bia. Filed Apr. 14, 1933. Henry W. Hodges, Clerk. 


(3309) 
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IN THE 

Court of Appeals, district of Columbia 

April Term, 1933. 


No. 5940. 

i 

Fidelity Storage Company, Inc., Plaintiff in ftrror , 

vs . 

Reliable Stores Corporation, Trading as Hub 

Furniture Company. 

i 

BRIEF FOR PLAINTIFF IN ERROR. 


This case is before the court oil a writ of error to 
the Municipal Court. Defendant in error su^d the 
plaintiff in error in trover for the alleged conversion 
of certain household goods. On trial before the court 
below, without a jury, upon an agreed stipulation of 
facts (Rec. 6-10), a finding was made and judgment 
entered thereon for $150 against plaintiff in error. To 
review that finding and judgment this writ of error 
was granted. 
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STATEMENT OF THE CASE. 

During the years 1929 and 1930, one Reverend 
McAlpin, residing in Washington, purchased of de¬ 
fendant in error, at its place of business in the Dis¬ 
trict of Columbia, several bills of household goods 
under conditional sales contracts. Each contract 
covered merchandise exceeding $100 in purchase price 
and each was signed by McAlpin as purchaser but not 
bv defendant in error. None of the contracts was 
acknowledged, no provision was made for acknowledg¬ 
ment or recordation, and none of them was recorded 
(Rec. 7), nor under the law could be recorded since 
not acknowledged. 

Promptly after each sale defendant in error de¬ 
livered the goods and gave full possession to McAlpin 
at his home where he used them ever after as absolute 
owner. 

On July 25,1931, when no defaults existed, McAlpin 
requested plaintiff in error, a duly licensed warehouse¬ 
man in the District of Columbia, to pack and haul his 
household goods to storage and issue to him, as owner, 
its warehouse receipt, McAlpin representing himself 
to the Storage Company as absolute owner of the 
goods. The Storage Company believed McAlpin’s 
representation, accepted the goods for storage in 
his name as owner and issued to him as owner its 
warehouse receipt therefor in accordance with the 
Warehouse Receipts Act and laws of the District of 
Columbia. 

It is admitted the Storage Company acted in good 
faith and had no knowledge or information that 
McAlpin was not absolute owner. Its first informa¬ 
tion of any adverse claim was December 13, 1932, upon 
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receipt of a letter from defendant in error demanding 
possession and delivery of the goods, stating McAlpin 
had purchased them under conditional sales contracts 
and had defaulted in his payments. ! 

The demand was without offer or tender of payijnent 
of storage charges and the company refused to release 
the goods without prepayment of accrued charges of 
$106.76, claiming a warehouseman’s lien. Defendant 
in error claimed it was entitled to the goods without 
prepayment of storage and thereupon brought this ac¬ 
tion which resulted in a finding and judgment iti its 
favor for $150, to which plaintiff in error duly ijioted 
exception. 

ARGUMENT. 

Solution of the question of priority here 
hinges not upon whether defendant in error effectively 
reserved title as between itself and McAlpin, but ^ipon 
the broad principles of equity and natural justice 
which require a person so to use his property at all 
times as not to cause injury to others. Validity of the 
unrecorded conditional sales contracts is conceded as 
between defendant in error and McAlpin but n^t as 
against the intervening rights of plaintiff in error as 
an innocent third person. 

By Sec. 547, of the D. C. Code (Sec. 179, Title 25, 
Property, New Code), enacted in 1902, there wajs im¬ 
posed upon defendant in error by the policy, Object 
and spirit of that statute, as well as general custom, a 
duty to record the contracts as against innocent [third 
persons subsequently dealing with the goods for yalue 
upon the assumption of non-existence of the contracts. 

Sec. 547 provides: 




4 


“No conditional sale of chattels in virtue of 
which the property is delivered to the purchaser, 
but by the terms of which the title is not to pass 
until the price of said chattels is fully paid, where 
the purchase price exceeds one hundred dollars, 
shall be valid as against third persons acquiring- 
title to said property from said purchaser without 
notice of the terms of said sale, unless the terms 
of said sale are reduced to writing and signed by 
the parties thereto and acknowledged by the pur¬ 
chaser and filed in the office of the recorder of 
deeds of the District of Columbia, and said writing 
shall be indexed as if the purchaser were a 
mortgagor and the seller a mortgagee of such 
chattels, and shall be operative as to third persons 
without actual notice of it from the time of being 
so filed. 

The Warehouse Receipts Act for the District of Co¬ 
lumbia was enacted in 1910, eight years after the re¬ 
cording statute, supra, and by Sec. 27 (Code, p. 527) 
Congress saw fit to protect the warehouseman by ex¬ 
pressly giving him a “lien on goods deposited or on 
proceeds thereof in his hands, for all lawful charges 
for storage and preservation of the goods, also for all 
lawful claims for money advanced, interest, insurance, 
transportation, labor,” and other charges and expenses 
in relation to such goods, and provided by Sec. 28 of 
the act that the warehouseman may enforce this lien 
(a), against all goods deposited belonging to the per¬ 
son storing them, as well as 

“ (b) against all goods belonging to others which 
have been deposited at any time by the person 
who is liable as debtor for the claims in regard to 
ichich the lien is asserted, if such person had been 
so intrusted ivith the possession of the goods that 
a pledge of the same by him at the time of the de¬ 
posit to one who took the goods in good faith for 
value would have been valid 
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Sec. 31 provides: 

“A warehouseman having a lien valid against 
the person demanding the goods may refuse to 
deliver the goods to him until the lien is satisfied.’’ 

By Sec. 56, Congress expressly enacted that in [any 
case not provided for in this Act, the rules of common 
law and equity, including the law merchant, amj in 
particular the rules relating to the law of principal 
and agent and as to the effect of fraud, misrepres6yita- 
tions, duress, or coercion, mistake, bankruptcy| or 
other invalidating cause, shall govern. 

Sec. 58 is devoted to definitions and reads in paij-t as 
follows: 

“To 4 purchase’ includes to take as mortgagee 
or as pledgee. 

“ ‘Purchaser’ includes mortgagee and pledgee. 

“ ‘Value’ is any consideration sufficient to sup¬ 
port a simple contract.” 

By Sec. 60, “All acts or parts of acts inconsistent 
with this act are hereby repealed.” 

Obviously, Congress intended by the foregoingjpro- 
visions to retain the entire body of equitable and com¬ 
mon law principles, not as a mere legislative gesture, 
but in order to protect the warehouseman in the con¬ 
duct of his business by giving him an enforcible lien 
against any one unable to show a greater equity, j 

The court’s aid is here sought to protect an innocent 
warehouseman, who has parted with value, agaihst a 
conditional vendor who, having failed to avail itself of 
its statutory right of protection against innocent third 
persons by recordation, seeks judicial aid to avoiil the 
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warehouseman’s lien and reap advantage from its 
own wrong. 

The evidence shows defendant in error, a furniture 
dealer, sold to McAlpin on divers occasions in 1929 
and 1930 considerable quantities of household goods, 
that it immediately gave McAlpin complete possession, 
use and control of them and, to secure itself for the 
unpaid purchase moneys, had McAlpin execute condi¬ 
tional bills of sale with reservations of title. It knew 
such change of possession from it to McAlpin created 
prima evidence of title and ownership in McAlpin, 
making him reputed owner to all the world. It also 
knew that statute law and general business custom re¬ 
quired recordation. But, notwithstanding its knowl¬ 
edge, defendant in error actively participated with 
McAlpin in a fraud upon plaintiff in error, as a mem¬ 
ber of the public, by purposely concealing and with¬ 
holding its contracts from recordation and public 
knowledge, with the intention no one should have any 
notice, thereby enabling McAlpin to falsely represent 
himself as owner of the goods and induce plaintiff in 
error to part with its money, property, labor and mate¬ 
rials, and extend credit on the basis of a supposed 
valid lien, to McAlpin who failed to pay the debt thus 
wrongfully enabled to be contracted and against which 
defendant in error now seeks to set up its own fraud¬ 
ulent conduct and wilful concealment of interest. 

That defendant in error purposely concealed and 

withheld its contracts from record is conclusively' 

• 

shown by the uniform recurrence, during 1929 and 
1930, of its failure to affix its signature as party to the 
contracts, and to have them acknowledged by McAlpin 
as purchaser, both signature and acknowledgment 
being indispensable prerequisites to recordation under 


Sec. 547, supra. The concealment by defendant iji er¬ 
ror was with full knowledge it was the practice of rpany 
customers to store goods with warehousemen pri^r to 
completion of payments (as shown by the transcript of 
record in No. 5326, page 1, this Court, being an action 
by defendant in error against Smith’s Transfer & 
Storage Company, in the Municipal Court filed in June. 
1929), and of the general business custom of recording 
conditional sales, which made it all the more impera¬ 
tive that it should conduct its dealings with McAlpin 
openly and publicly and not confine all notice to its 
own breast in the hope of possible enrichment. 

“The normal incident of transfers of property, real 
or personal, is a change of possession” (Lawrence on 
Equity Jurisprudence, Vol. 2, p. 767, sec. 6S4) ,j and 
“possession of property, real or personal, raised the 
presumption of ownership, constituting prirna \j'acic 
evidence of title and ownership” (50 C. J. p. 7S6|). 

McAlpin had both possession and indicia of owner¬ 
ship. 

The recent work of Lawrence on Equity Jurispru¬ 
dence, vol. 2, p. 767, states: 

“In the case of personal property, another prin¬ 
ciple, that of estoppel, may affect the right of the 
transferee. By permitting the transferor to re¬ 
main in possession, without appropriate visible 
evidence of the change of title, persons dealing 
with him on the strength of his apparent owner¬ 
ship may be misled to their injury, and the sub¬ 
sequent assertion of title may operate fraudulently 
as to them ’ citing cases. 

In Benedict vs. Ratner, 268 IT. S., 69 L. ed., at page 
993, the court quoted with approval from Stockhouse 
vs. Holden, 73 N. Y. S. 203, in part as follows: | 
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With respect to the rules pertaining to a change of 
possession of goods and chattels upon a sale thereof, 
or to the filing of a lien thereon, that as to that class 
of property 4 ‘the possession of which is evidence of 
ownership, -the dealings must be open, visible and pub¬ 
lic” 

Bv Sec. 685, Lawrence states that failure of a 

V 7 

grantee or transferee to record an instrument required 
to be recorded for the protection of third persons “may 
operate to mislead others dealing with the apparent 
owner, and estop the claimant to assert title under it 
as against a person so injured”, citing Blennerhasset 
vs. Sherman, 105 U. S. 100. See also Neslin vs. Wells, 
104 L T . S. 434, and cases cited therein regarding the 
effect of withholding instruments from record. 

Speaking of estoppel, Lawrence states, Sec. 1047: 

“ * * * It would be a fraud in a party to as¬ 
sert what his previous conduct has denied, when on 
the faith of that others have acted. Though such 
conduct is not in itself fraudulent, the law holds 
it as a fraud, after such conduct, to deny the re¬ 
sults which have flowed from such conduct,” citing 
Hirsch vj Norton, 115 Ind. 341; Carroll vs. Man¬ 
ganese Safe Co., Ill Md. 252 and Hill v. Eplev. 
31 Pa. 331. 

“Sec. 1048. Estoppel to Assert Title. The most fre¬ 
quent instance of the application of estoppel through 
silence is the bar imposed upon one who attempts to 
assert a title to or interest in property as against one 
who has acted on the assumption that no such interest 
existed, when the one asserting it had reason to know 
that such was the case, had an opportunity to disclose 
his own interest at the proper time (in the instant case 
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by recordation), or otherwise to enlighten the other 
party, and failed to do so * * *. 

“Sec. 1049. Application of Rule. The principle has 
been applied to preclude the assertion of a vendor’s 
lien by one who has encouraged a third person t^> act 
upon the assumption of its non-existence”, citing 
Corry v. Jones, 114 Ala. 502, Young v. Austin, 100 Ill. 
App. 148 and Larscheid v. Kittell, 142 Wis. 172, 20 
Ann. Cas. 576 and note. 

In Fifth Cong. Church vs. Bright, 28 App. D. C. 239, 
this Court said: 

“The question in this case is which of two inno¬ 
cent persons should be required to sutler thd loss 
occasioned by the wrongful act of a third person; 
the one who by his negligence or inadvertence), has 
placed it in the power of such third person td per¬ 
petrate the wrong which otherwise would not have 
been perpetrated, or the one who, without an\^ neg¬ 
ligence on his own part, has been misled bi the 
wrongdoer into a situation into which otherwise 
he would not have entered. And in the light of 
modern equity, of the overwhelming mass of mod¬ 
ern judicial decision, and of what seems to hs to 
be the dictate of natural justice, that question, in 
our opinion, can admit of but one answer”. 

See also Edson Co. vs. Harper, 56 App. D. C. 241. 

Had defendant in error recorded its contracts, con¬ 
structive notice and opportunity for actual notice 
would have been afforded plaintiff in error at tiijie of 
deposit for storage prior to the accumulation of 
charges, and McAlpin w’ould not have been in a jposi- 
tion to perpetrate the wrong by misrepresenting his 
title and interest to plaintiff in error. 

Who shall suffer, he who has deliberately failed to 
give notice by the statutory method or he who without 
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notice, or opportunity of notice, is the victim of wrong 
the former has made possible? Obviously, in the ab¬ 
sence of any statute (such as exists in Tennessee) ex¬ 
pressly dispensing with the necessity of recordation 
or expressly fixing* priorities, equitable principles and 
the dictates of natural justice must govern. 

Apropos here are the early cases digested and ap¬ 
proved by the Supreme Court in Blennerhasset vs. 
Sherman, 105 U. S. 118-122, condemning as fraudulent 
against creditors of a mortgagor the concealment and 
withholding from record by the mortgagee of his in¬ 
strument. 

At page 118, the court said: 

44 As long ago as the case of Hungerford vs. 
Earle, 2 Vern. 261, it was held that 4 a deed not at 
first fraudulent mav afterwards become so bv be- 
ing concealed or not pursued, by which means cred¬ 
itors are drawn in to lend their money. ’ This doc¬ 
trine has been repeatedly reaffirmed. Chancellor 
Kent, in Hildreth vs. Sands, 2 Johns. Ch. 35; 
Scrivenoi^ v. Scrivenor, 7 B. Mon. 374; Bank v. 
Housman, 6 Paige 526. 

4 4 So in Hilliard vs. Cagle, 46 Miss. 309, it was 
held that a deed of trust in the nature of a mort¬ 
gage, valid on its face, and not made or received 
with any intent to defeat existing or future credi¬ 
tors, may, nevertheless, be held to be fraudulent 
and void as to all creditors, existing and future, 
by evidence aliunde, showing the conduct of the 
parties in their dealings in reference to the deed. 
The principal circumstance relied on in this case 
to avoid the deed, was the fact that the grantor 
retained possession of the property and the deed 
was withheld from record, and the mortgagor was 
thereby enabled to contract debts upon the pre¬ 
sumption that the property was unincumbered. 


11 


The court declared that ‘The natural and logical 
effect of the agreement and assignment, and the 
conduct of the parties thereto, was to mislead and 
deceive the public, and induce credit to be given to 
the mortgagor, which he could not have obtained 
if the truth had been known and, therefore,! the 
whole scheme was fraudulent as to subsequent 
creditors, as much so as if it had been contrived 
from that motive and for that object. 

“In the case of Gill v. Griffith, 2 Md. Oh. 1270, 
the court decided that a party cannot be permitted 
to take a bill of sale or mortgage of chattels tfrom 
another for his own security, leave the mortgagor 
in possession and ostensibly the owner, and at his 
request and to keep the public from a knowledge 
of the existence withhold it from record for aji in¬ 
definite period, renew it periodically, and thcfi re¬ 
ceive the benefit of it by placing the last renewal 
upon record to the prejudice of others whoip the 
possession and ostensible ownership of that [eery 
property by the mortgagor have induced to con¬ 
fide in him. The mortgage which was in contro¬ 
versy in this case was, therefore, declared vefid.” 

Hildeburn vs. Brown, 17 B. Mon., 779, and Njeslin 
vs. Wells, 104 U. S. 429, are also cited by the Supreme 
Court. ! 

The case of Neslin vs. Wells, 104 U. S. 429, aro^e in 
the Territory of Utah, where the law permittedj but 
did not require, the registration of mortgages^ but 
where there was a general custom to record suc^i in¬ 
struments. Neslin, the vendor of land, took from 
Smith, his vendee, a mortgage to secure a part of the 
purchase money, but did not file it for record juntil 
after a subsequent mortgage executed by the vendee 
on the same land, to one Kerr, had been filed for rec¬ 
ord, Kerr having no notice, actual or constructive, of 
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the prior mortgage to Xeslin. It was held by the court, 
that “under the circumstances of the case there arose 
a duty on the part of Xeslin, the vendor, to record his 
purchase money mortgage, towards all who might be¬ 
come subsequent purchasers for value in good faith, 
a breach of which in respect to Kerr, the subsequent 
mortgagee, without notice, constituted such negligence 
and laches as in equity requires that the loss which in 
consequence thereof must fall on one of the two, shall 

be borne bv him bv whose fault it was occasioned.” 

* 

At page 439 the court said: 

“When the public records of conveyances oper¬ 
ate as notice of the state of the title to all intend¬ 
ing purchasers, it must be that their existence and 
common use is notice as well to all prior purchas¬ 
ers and incumbrancers, that others will rely upon 
it as well as themselves; and that to withhold from 
the record conveyances or incumbrances in their 
own favor is a waiver of their right, and equiva¬ 
lent to a. representation that they do not exist, in 
favor of innocent subsequent purchasers, who 
otherwise would be wrongfully affected bv them. 
It is a case for the application of the maxim, idem 
est non esse et non appar ere. 

“It applies to cases of negligence as well as of 
fraud, for the injurious consequences of both are 
not distinguishable. It was stated bv Lord Rom- 
illy, Master of the Rolls, in Briggs v. Jones, L. R. 
10 Eq. 98, in this comprehensive form: ‘A per¬ 
son who puts it in the power of another to deceive 
and raise money, must take the consequences. He 
cannot afterwards rely on a particular or a dif¬ 
ferent equityCiting also Rice vs. Rice, 2 
Drew 73. 
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It is submitted that the principles upon which| the 
foregoing decisions and authorities are based, without 
more, conclusively establish priority of the storage 
lien of plaintiff in error. But even were it necessary 
to proceed further than this the lien of plaintiff in 
error is also valid under Sec. 28, paragraph (b) of the 
Warehouse act, supra, because McAlpin was sd in¬ 
trusted with possession and control of the goods that 
a pledge of them by him at the time of storage Ito a 
person taking them in good faith for value would nave 
been valid. And, if a valid pledge could have been 
made by McAlpin, under the circumstances, it follows 
that the storage lien is also valid as against defen¬ 
dant in error and, to the extent of any inconsistency 
with the recording act, if any, the latter is repealed 
by the express repealing clause (Sec. 60) of the Ware¬ 
house act, thus making the warehouseman’s lien supe- 

• i 

nor. 

However, under the following authorities the two 
statutes can be construed without conflict for the j rea¬ 
son that under the recording statute, Sec. 547, stipra, 
it is necessary to record conditional sales as against a 
pledgee of McAlpin and under Sec. 28, paragraphj (b) 
the warehouse lien is good wherever a valid pledge 
might have been made, so that the logical conclusion 
is if it be necessary to record as against such pledgee 
it is necessary to record as against the warehouseman. 

“It is well settled, that where the real owner 
permits the pledgor to have possession of his prop¬ 
erty under apparent ownership, or authority to 
pledge, he is estopped to assert his title as against 
a pledgee, to the extent that the latter has, With¬ 
out notice of the real owner, taken the property 
in pledge on the faith of the pledgor’s bein^ the 
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owner, * * (49 C. J. Pledges Sec. 65, Estoppel 

of Owner, citing a long line of decisions.) 

21 R. C. L. p. 653 states: 

“The lien of the pledgee is paramount to, and 
will therefore prevail against, any prior equities 
existing on behalf of third persons, of which 
pledgee had no notice, or of which he was not re¬ 
quired by laiv to take notice.” 

The pledgee has a legal title to the possession which 
will entitle him to maintain detinue, replevin, or trover 
against any one who interferes with his right of pos¬ 
session. Xoles v. Marable, 50 Ala. 366; Gilman v. Cur¬ 
tis, 3 Pac. 114. 

49 C. J., p. 927, Sec. 64 states: 

“Upon a question of priority, the pledgee 
stands on the same footing as a purchaser, and is 
deemed a holder for value to the extent of his 
lien. v * * His interest in the property pledged is 
a legal interest sufficient to invoke the rule pro¬ 
tecting bona fide purchasers; and therefore, where 
he receives possession of the property from the 
pledgor in good faith, * * * the pledgee is deemed 
a bona fide purchaser and takes priority over out¬ 
standing equities, such as a prior unrecorded 
mortgage* or lien. A pledgee without notice also 
will prevail over the right of an unpaid seller who 
has parted with possession of the property, even 
though the terms of the sale were cash; or over a 
vendor who, on account of the fraud of the vendee 
or for other reasons, has a right to rescind the 
sale.” 

To the same effect is 21 R. C. L., p. 660, sec. 24. 

49 C. J., Pledges, sec. 63, states: 



15 


“Under a statute requiring a conveyance of per¬ 
sonal property to be recorded, the lien of a pledgee 
without notice is superior to an antecedent unre¬ 
corded vendor’s lien, and also takes priority over 
a vendor in an unrecorded conditional sale”,] cit¬ 
ing Pittsburgh Locomotive Wks. vs. Bank, 19 Red. 
Cas. Xo. 11,198; Starr v. Baker, 8 Ala. A. 449; 
Leonard v. Harris, 147 App. Div. (X. Y.) 458, aff. 
in 211 X. Y. 511. 


Sec. 58, supra, of the Warehouse act defines “pur¬ 
chaser” as including mortgagees and pledgees. Under 
this definition and the foregoing authorities there can 
be no doubt that a pledgee, being on the same footing 
as a “purchaser”, is also a “person acquiring title” 
under the recording statute to the extent of his lien 

and against whom recordation is necessarv in the ab- 
v * ! 
sence of actual notice. Therefore, treating plaintiff in 

error under sec. 28, paragraph (b), supra , as a pledgee, 

recordation was necessarv under the circumstances of 

* 

McAlpin’s possession at the time of storage, and by 
reason of such absence of notice plaintiff in error’s 
lien is superior and valid against defendant in ei, l ror. 

Counsel has made an exhaustive studv of all cases 
involving somewhat similar situations to the case at 
bar, including those cited in Smith’s Storage vs. Reli¬ 
able Stores, 61 App. D. C. 106, and none of them can 
be claimed as authority to sustain the judgment and 
finding of the Municipal Court. On the contrary, all 
of them are consistent with and tend to make fof the 
contention of plaintiff in error. 

The warehouseman’s lien has been held superior to 
the interest of chattel mortgagees and conditional Ven¬ 


dors in the following cases: 
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In the recently decided case of Lifson & Sons vs. 
Williams, 162 Atl. 129, a New Jersey case, Lifson, a 
furniture dealer, brought replevin to recover from the 
defendant warehouseman goods stored bv one Nash 
as purchaser under an unrecorded conditional sale 
contract. Under the Uniform Warehouse Receipts Act 
of New Jersey, which is identical to that of the Dis¬ 
trict of Columbia, it was held that the warehouseman 
was entitled to a lien for storage as against the claim 
of the conditional vendor who failed to record his in¬ 
strument. 

The recent case of Smith vs. Campbell, 16 B. C. 505, 
holds the warehouseman’s lien has priority over the 
claim of a vendor in a conditional sale to a person 
storing goods. 

In Wooton vs. Carrollton Acceptance Co., 137 So. 
(Fla.) 390, the court held that the warehouseman’s lien 
occupied “the same legal status as would one who took 
the goods in good faith for value” and the warehouse¬ 
man could not be charged with notice of the private 
arrangements reserving title in the owner until pay¬ 
ment of the purchase price where personal property 
is delivered bv the owner to another with indicia of 
ownership. 

In State T. Co. vs. Casino Co., 5 App. Div. (N. Y.) 
381, the chattel mortgagee failed to retile the mortgage 
within thirty days prior to the expiration of the first 
year as required by the statute, and the goods w r ere 
stored with a warehouseman. Held that the lien of 
the latter for his storage charges was superior to that 
of the mortgagee. 

Industrial Loan Association vs. Saul, 68 N. Y. S. 
837, was a case wliere a warehouseman held goods on 
storage which had been mortgaged and the mortgage 
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had been recorded forty-eight days before expiration 
of the year and not within thirty days, as require^ by 
the statute. Held that such refiling was absolutely 
nugatory and that the lien of the warehouseman for his 
storage charges was superior to that of the mortga¬ 
gee, and that the goods could be sold bv the former 
for such charges. 

Lien of a pledgee without notice is superior td an 

antecedent unrecorded vendor’s lien, Jewell v. Cecil, 

1 

177 Ky. 822, and also takes priority over a vendo^ in 
an unrecorded conditional sale, Pittsburgh Locomo¬ 
tive Works vs. State Bank, 19 Fed. Cas. Xo. 11,198; 
Starr Piano Co. v. Baker, 8 Ala. A. 449. 

Reference is made to Smith’s Storage, etc., vs. |Re- 
liable Stores, 61 App. D. C. 106, because the Municipal 
Court has erroneously construed that case as deciding 
that recordation of a conditional sale is not necessary 
as against a warehouseman under any conditions, oven 
where the warehouseman acts in good faith, without 
notice, and parts with value. As a result, many shits, 
similar to the instant case have been brought against 
local warehousemen by defendant in error and oilier 
dealers and the Municipal Court has uniformly given 
judgment against the warehouseman despite absence 
of actual or constructive notice, and notwithstanding 
the Smith decision has no application to a case such 
as that at bar. 

The Smith case involved wrongful removal from 
Maryland to the District, by a conditional purchaser, 
of goods subject to a valid contract duly recorded in 
Maryland. By reason of the title being good in the 
vendor “under the law of the original situs (Mary¬ 
land)” the rule of comity required recognition of that 
title in the District of Columbia to which jurisdiction 
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the goods had been removed and stored without the 
vendor’s consent, and, accordingly, speaking of such 
a situation, this court in substance held, in the absence 
of a statute making the warehouseman’s lien superior 
to the valid recorded prior lien of the conditional 
vendor or mortgagee “neither a conditional vendee 
nor a mortgagor mav bv anv contract with a ware- 
houseman subordinate the interest of the condi¬ 
tional vendor or mortgagee to the warehouseman’s 
lien”, citing cases, all of which involved instruments 
duly recorded, or notice before storage of goods, or, 
as in Tennessee, statutes expressly fixing priority in 
favor of conditional vendors. For convenience the 
cases cited are here summarized. 

Ludwig, Bauman & Co. vs. Roth, 123 N. Y. S. 191, 
involved a chattel mortgage duly filed prior to storage 
bv the mortgagor. The court held that filing the mort- 
gage was constructive notice to the warehouseman that 
the title to the goods was in the mortgagee and that 
no valid pledge could have been made, therefore, with¬ 
out the mortgagee’s consent. 

Knoxville Outfitting Co. vs. Storage Co., 160 Tenn. 
203, involved a contest between a conditional vendor 
and a warehouseman with whom goods were stored by 
the conditional vendee. The contract was in writing 
but not recorded. At page 205, the court said: “The 
title of a vendor retained in a written contract, although 
unregistered, is in Tennessee superior to any right 
acquired by a purchaser for value and without notice. 
A pledge of the goods by the conditional vendee in this 
case, therefore, to one who took them in good faith and 
for value would not have been valid. Accordingly, 
under the plain language of the statute, the ware- 
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houseman acquired no lien on such goods so deposited 
with him by this conditional vendee”. 

The Uniform Warehouse Receipts Act was passed 
in Tennessee in 1909, but at the same legislative scs 
sion (Ch. 84 Acts of Tenn., 1909, p. 248, sec. 1) it was 
enacted that, while the warehouseman shall hav|c a 
lien on goods stored “superior to unregistered liens 
or titles”, * * * “where sale of goods or chattelsjare 
made and a lien retained bv the seller for the bur- 
chase money, such lien, whether registered or not, shall 
be superior to the” warehouseman’s lien, and by the 
Conditional Sales Act of Tennessee (3670al) “it is 
not necessary to register such a contract” but to bo 
valid as against “creditors or subsequent purchasers 
for value in good faith” it “must be evidenced bv a 
written contract or memorandum executed at the time 
of the sale”. 

In view of the Uniform Warehouse Receipts Act and 
the separate act (Ch. 84, p. 248, sec. 1, supra) bjfing 
passed at the same session of the legislature the courts 
of Tennessee have construed the two acts together, so 
that priority of the lien of a vendor is expressly fixed 
by statute without requiring recordation as ag4inst 
any one, be he a purchaser, warehouseman or pledgee, 
so long as reduced to a written memo at the time of ^ale. 

No such legislation exists in the District of Colum¬ 
bia. 

Sterchi Bros. vs. Weaver, 43 S. W. (2) 489, jwas 
another Tennessee case, involving replevin by a jcon- 
ditional vendor against a warehouseman. No fjacts 
are given in the decision but the Supreme Court of 
Tennessee was asked to reconsider its holding in Knox¬ 
ville Outfitting Company vs. Storage Co., supra,\ and 
it refused to depart by reason of the statutes of Ten¬ 
nessee from its Knoxville case opinion. 


In Storms vs. Smith, 137 Mass. 201, Justice Holmes 
wrote the opinion. The action was for conversion 
against defendant warehouseman and the mortgage 
covering the goods in question was recorded prior to 
storage with the warehouseman by the mortgagor. 
Held defendant had notice of plaintiff’s interest and 
“plaintiff had a right to rely on the notice which the 
record of his mortgage gave to all the world.” 

First National Bank vs. White-Dulany Co., 121 
Wash. 386, involved a chattel mortgage properly re¬ 
corded prior to storage of the grain in question by the 
mortgagor. Held that filing the mortgage prior to 
storage gave notice to all the world of its existence and 
conditions and was valid against any subsequent lien. 

Bloomingdale Bros. vs. Cook, 8 N. J. Misc. R. 824, 
involved goods covered bv a conditional sale contract 
duly recorded prior to storage of the goods by the pur¬ 
chaser so that the warehouseman had constructive no¬ 
tice of vendor’s interest prior to storage. 

Schmidt vs. Bekins, etc., 27 Cal. App. 667, involved 
goods covered by a chattel mortgage duly recorded but 
after storage by the mortgagor the mortgagee con¬ 
sented in writing to the storage and thereby became 
bound and his recorded lien subordinated to the ware¬ 
houseman’s lien. 

All that Blakeslee’s Storage, etc., vs. Turgrimson, 
176 Ill. Ap^. 83, decided was that a chattel mortgagee 
who takes control and possession of goods in storage 
and accepts a warehouse receipt from the sheriff stipu¬ 
lating a certain monthly storage rate becomes liable 
therefor. 

The law gave defendant in error a means wherebv it 
could protect itself by recordation of its contracts but 
it deliberately failed to avail itself of that protection 


and should not now be permitted to set up its deliberate 
failure to defeat the lien expressly given plaintiff in 
error who is in court with clean hands. 

It is, therefore, submitted that under the authorities 
. . . 1 
and the dictate of natural justice and equity the judg¬ 
ment of the Municipal Court should be reversed with 
costs. 

Respectfully submitted, 


George Ii. Zeutzius, 
Attorney for Plaintiff in Err dr. 
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STATEMENT OF THE CASE. 

This is a suit involving the priority of claims between 
a conditional vendor under his unrecorded conditional 
sales contracts, and a warehouseman holding the prop¬ 
erty conditionally sold as a lien for his unpaid storage 
and moving charges. 
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In 1929 and 1930, the defendant in error, engaged in 
the furniture' business, sold to one Rev. S. Read McAl- 
pin, residing in Washington, D. C., certain furniture 
and household goods, under conditional sales contracts 
reserving title to this merchandise in the vendor until 
payment of the entire purchase price thereof, and pro¬ 
viding, among other things, that in the event of default 
in the payment of any instalment, the vendor should 
have the right to repossess itself of said merchandise. 
(R. p. 7) Xone of these contracts were recorded. (R. 
p. 7) Some time in July, 1931, the vendee stored these 
goods with the plaintiff in error, who had no notice of 
the conditional sales contracts. Neither McAlpin, the 
vendee, nor any one else advised defendant in error 
that said goods were going to be stored with plaintiff 
in error, nor had the consent of defendant in error to 
store these goods been requested or given. Defendant 
in error learned that its goods were in storage with 
plaintiff in error shortly prior to its demand on plain¬ 
tiff in error in December, 1932. (R. p. 8) In July, 

1931, when these goods were placed in storage with 
plaintiff in error, McAlpin, the vendee, was not in ar¬ 
rears under his contracts. (R. p. 8) On December 13, 

1932, defendant in error wrote to the plaintiff in error 
making request and demand for delivery to it of these 
goods and advising plaintiff in error that the said Mc¬ 
Alpin had purchased said goods from it under condi¬ 
tional sales contracts and had defaulted in his pay¬ 
ments, and defendant in error desired to repossess it¬ 
self of said property in accordance with the terms of 
its conditional sales contracts. (R. p. 8) Plaintiff in 
error refused to deliver them to defendant in error 
without the prepayment by defendant in error of stor¬ 
age and hauling charges incurred by McAlpin, the 



3 


vendee, which defendant in error refused to pay. !(R. 
p. 9) Whereupon, suit in conversion was instituted in 
the Municipal Court by the defendant in error agains f - 
the plaintiff in error, in which the Court found for the 
defendant in error for the agreed value of the goods, 
in the sum of $150.00. (R. p. 9.) 

ARGUMENT. 

Tiie contention of plaintiff in error is that his Ten 
is superior to that of the defendant in error, first,j on 
the broad “principles of equity and natural justice 
which require a person so to use his property atj ail 
times as not to cause injury to others” (B. p. 3); sec¬ 
ond, on the ground that the conditional sales contracts 
were not recorded as required by Section 547 of the 
Code of Laws for the District of Columbia; and third, 
bv virtue of the lien given Warehousemen bv the Wire- 
house Receipts Act, in force in the District of Columbia. 

With reference to plaintiff in error’s first conten¬ 
tion, it is respectfully submitted that there is notljing 
inherently wrong, dishonest or inequitable in condi¬ 
tional sales, whereby title is reserved in one person 
and possession given to another, and the Supreme 
Court of the United States and this Court in numerous 
decisions have given sanction and protection to such 
transactions. 

Harkness vs. Russell, 118 U. S. 663. 

N. M. Minnix Co. vs. L. C. Smith & Bros. Type¬ 
writer Co., 33 App. D. C. 357. 

In the Harkness vs. Russell case, supra , the Supreme 
Court, in upholding the validity of conditional sales, 
has this to say at p. 681 of the opinion: 
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“It is only necessary to add that there is noth¬ 
ing either in the statute or adjudged law of Idaho 
to prevent, in this case, the operation of the gen¬ 
eral rule, which we consider to be established by 
overwhelming authority, namely, that, in the ab¬ 
sence of fraud, an agreement for a conditional sale 
is good and valid, as well against third persons as 
against the parties to the transaction; and the fur¬ 
ther rule, that a bailee of personal property can¬ 
not convey the title, or subject it to execution for 
his own debts, until the condition on which the 
agreement to sell was made has been performed.” 

Plaintiff ill error in its brief charges defendant in 
error with purposely concealing and withholding its 
conditional sales contracts from record, and actively 
participating with the “vendee in a fraud upon plain¬ 
tiff in error”. (B. p. 6) It is respectfully submitted 
that this is not based upon anything in the record be¬ 
fore the court, and plaintiff in error, in support of this 
charge, makes no citation of page in the transcript of 
record from which such a position could be assumed. 
On the contrary, the Record (p. 8) shows conclusively 
that neither the conditional vendee, nor any one else 
advised the defendant in error that said goods were 
going to be stored with plaintiff in error, nor had the 
vendor’s consent been obtained to store the same. De¬ 
fendant in error learned of this storage only a short 
time prior to its demand upon plaintiff in error. And, 
further at the time the goods were placed in storage 

bv the vendee there was no default in the terms of the 
•» 

contract, while at the time of the demand there was a 
balance past due and unpaid thereon of $472.43. 

Stress is also laid upon the fact that the defendant 
in error failed to sign the contracts, although its name 
appears throughout the contracts (R. p. 7); but plain- 
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tiff in error did not object to its admission in evidence 
in the lower court. Plaintiff in error by its stipulation 
(R. p. 7) admits these contracts are 4 4 conditional sales 
contracts”, and admits at page 3 of its brief that the 
4 4 validity of the unrecorded conditional sales contracts 
is conceded as between defendant in error and ]Mc- 
Alpin”, and its validity being thus conceded, it is re¬ 
spectfully urged that it is valid as against all who 
claim by, through, or under the said vendee. 

In the case of N. M. Minnix Co. vs. L. C. Smith & 
Bro., Typewriter Co., supra, objection was made to 
the admission in evidence of the conditional sales Con¬ 
tract on the ground that the contract did not contain 
the signature of the conditional vendor, but only tjhat 
of the conditional vendee. In overruling this objec¬ 
tion, and affirming the action of the lower cour1| in 
admitting the contract in evidence, this Court stated 
at p. 361 of the opinion: 

4 4 It is insisted that the court erred in admitting 
the order in evidence without proof of its ap¬ 
proval by the plaintiff. Plaintiff proved the sig¬ 
nature of Small but offered no proof of the signa¬ 
ture of J. B. Hall or of the fact that Hall was the 
manager of the plaintiff company, or authorized 
to approve contracts of this kind on behalf of [the 
company. * * * It is not clear, however, just 
how the defendant can avail itself of this objec¬ 
tion. The order bears the signature of Small * * * 
and in that condition was turned over to the agent 
of plaintiff. For the purpose of this suit, where 
the plaintiff is here asserting its rights under j the 
order, its receipt and acceptance by the plaintiff 
will be presumed. Acceptance by plaintiff was all 
that was necessary to make it a binding contract 
against Small, and also against defendant, his 
vendee . 9 9 
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Plaintiff in error charges that defendant in error 

is “seeking judicial aid to avoid the warehouseman's 

lien and reap advantage from its own wrong” (B. pp. 

5 and 6), and claims that the contracts should have 

been recorded to protect the plaintiff in error, yet, no 

where in the record is there any evidence of the fad 

that plaintiff in error actually searched the record to 

find whether or not the contracts were recorded, so that 

as a matter of fact and of equity it was not actually 

misled bv the failure to record. 

* 

The second contention of plaintiff in error is that the 
contracts should have been recorded as required by 
Section 547 of the Code of Laws of the District of Co¬ 
lumbia, which provides as follows: 

“Xo conditional sale of chattels in virtue of 
which the property is delivered to the purchaser, 
but by the terms of which the title is not to pass 
until the price of said chattels is fully paid, where 
the purchase price exceeds one hundred dollars, 
shall be valid as against third persons acquiring- 
title to said property from said purchaser without 
notice of the terms of said sale, unless the terms 
of said sale are reduced to writing and signed bv 
the parties thereto and acknowledged by the pur¬ 
chaser and filed in the office of the recorder of 
deeds of the District of Columbia, * * *” 

This Court, and the Supreme Court of the District 
of Columbia, have in a number of decisions, interpreted 
the class of persons intended to be protected by this 
section, and have, in effect, held that the phrase “third 
persons acquiring title” to mean purchasers and not 
creditors or lienors. 

Thus in the case of Higgins vs. Central Cigar Co., 
59 App. D. C. p. 9 (1929), the question involved was 


7 


the priorities between a conditional vendor whose con¬ 
tract had not been recorded and an attaching creditor 
of the vendee, and the court in holding that the Ven¬ 
dor’s claim was paramount even though the contract 
was not recorded stated, at p. 10 of the opinion: 

“* * * The question therefore arises whether 
the levying creditors in the present case come 
within the classification of 4 4 third persons acquir¬ 
ing title to said property from said purchaser,” 
for, if so, the conditional sale is invalid as to tlpm. 
It seems clear that judgment creditors do not[ ac¬ 
quire any title to the property of a judgment debt¬ 
or bv virtue of the lew of a writ of fieri facias 

•/ _ m/ 

upon it. ‘The judgment creditor by virtue of the 
levy, does not acquire any title to the property 
seized, but only an inchoate right to payment out 
of its avails by legal proceedings.” 

In the case of John Gill & Sons vs. Kahl-Holt Coj., 47 
Apps. I). C. p. 53 (1917) this court had the occasion to 
interpret section 457 of the D. C. Code. This was a 
case where the appellant, W. G. Cornell Co., as general 
contractor entered into a subcontract with one Samuel 
O. Bevans Co. to do certain sheet metal work in Con¬ 
nection with the heating and ventilating at the new 
Washington Post Office then being built. The Appel¬ 
lee, the Kahl-Holt Company verbally agreed to furnish 
Bevans with certain material for use in this work, [title 
to remain in them until the materials were completely 
paid for. Subsequently, Bevans made applicatioh to 
the Maryland Casualty Company for a bond to guar¬ 
antee performance of his contract, and agreed thereby 
that if it should fail to complete the work, he assigned 
all his right, title and interest to the materials and 
equipment on hand to the Bonding Company who m^ght 
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thereafter take possession of the same and complete 
the work. Subsequently, Bevans abandoned the work, 
and the materials on hand were seized for the bonding 
company, and the vendors then filed suit in replevin. 
The defense interposed was that the contract had not 
been recorded as required by Section 547, and that the 
assignee was in the position of purchaser. In denying 
this contention, and upholding the validity of the oral 
conditional sales contract, this Court, speaking through 
Mr. Justice Robb, stated at page 56 of the opinion: 

“It is not denied that the agreement between 
appellee and Bevans was legal and valid as be¬ 
tween them. By failing to have that agreement 
reduced to writing and recorded, appellee merely 
assumed the risk that a legal wrong, within the 
meaning of the statute, might be inflicted upon 
third parties. In other words, appellants’ rights 
are dependent upon and measured by the statute; 
and since this statute restricts the rights of prop¬ 
erty by regulating its use, its scope may not be 
broadened by construction.” 

And at page 58 of the same opinion, the court stated: 

“It therefore cannot be said that these assignees 
are ‘third persons’ within the meaning of the stat¬ 
ute.” 


So also, this court, in the case of Baum vs. Knabe, 
33 Apps. D. C. 237, in speaking of the character of the 
warehouseman’s lien, stated at p. 241 of its opinion: 

“The storage company acquired no title to the 
piano from Johnson and was invested with no 
power of sale by him. All it took from him was 
possession for safekeeping. ’ ’ 
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The late Chief Justice of the Supreme Court of the 
District of Columbia, Mr. Justice McCoy, in an ex- 
haustive opinion, in the case of De La Vergne Machine 
Co. vs. Sealed Package Ice Company, 43 Wash. Law 
Rep. 290, and Mr. Justice Hoehling, in the case of 
Sears Roebuck vs. John Merritt, 50 Wash. Law Rep. 

55 held that creditors were not covered by the protec¬ 
tion of Section 547, and foreshadowed the case of 
Central Cigar Co. vs. Higgins, supra , subsequently de¬ 
termined by this Court. 

Section 547 of the Code of Laws, D. C., is a restric¬ 
tion upon the use of property, and as such should be 
strictly construed. As stated in 55 Corpus Juris 
(Sales) p. 1245, Section 1242: 

“* * * Nevertheless, these statutes are sub- ^ 
ject to strict construction and should not be (tar¬ 
ried beyond the clear import of the language Em¬ 
ployed, because they restrict the rights of priop- 
ertv bv regulating its use and are in derogation of 
the common law in relation to conditional sales 
contracts, which as already shown, upholds jthe 
validity of these contracts not onlv as between jthe 
parties but as to third persons. ” 

Each of the cases cited by the plaintiff in error in 
his brief which hold that a warehouseman’s lien \\’as 
superior to an unrecorded conditional scales contract 
arose under statutes which included “creditors” within 
the class of persons protected by unrecorded contracts, 
and hence differed materially from the phraseology of 
our Section 547, D. C. Code. 

In view of the foregoing, it is respectfully submitted 
that a warehouseman claiming a lien on merchandise 
for storage and moving charges are not “third persons 
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acquiring title"’ within the meaning of Section 547 of 
the Code of Laws of the District of Columbia. 

Plaintiff in error’s third contention is that under 
and by virtue of subsection (b) of Section 28 of the 
Warehouse Receipts Act of the District of Columbia, 
his lien is superior to that of an unrecorded conditional 
vendor. Section 28 and subsection (b) thereof provide 
as follows: 

“Sec. 28. Against what property the lien may be 

enforced. Subject to the provisions of Section 30, 

a warehouseman’s lien mav be enforced. 

* 

’*#**#*#«••* 

(b) Against all goods belonging to others which 
have been deposited at any time by the person 
who is liable as debtor for the claims in regard to 
which the lien is asserted, if such person had been 
so intrusted with the possession of the goods that 
a pledge of the same by him at the time of the 
deposit to one who took the goods in good faith 
for value would have been valid.” 

In view of the decisions cited against plaintiff in 

error’s first and second contention, upholding the 

validity of conditional sales contracts, it can not be 

seriouslv contended that a conditional vendee mav 
* •- 

make a valid pledge of property conditionally sold 
and delivered to him. As stated by the Supreme Court 
of the United States in the Harkness case, supra, 

“a bailee of personal property cannot convey the 
title, or subject it to execution for his own debts, 
until the condition on which the agreement to sell 
was made had been performed.” 

And as this court stated in the Baum vs. Knabe case, 
supra, the “storage company acquired no title” to the 
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property deposited with it for storage and 4 ‘was 
vested with no power of sale” by the depositor. 

This court in the recent case of Smith’s Transfer & 
Storage Company vs. Reliable Stores Corporation, 
etc., 61 App. D. C. 106 (1932) had under consideration 
the respective rights of a conditional vendor and Ware¬ 
houseman under the Warehouse Receipts Act and also 
under Section 547 of the D. C. Code. While it is true 
that in the Smith case, supra, the conditional sales Con¬ 
tract was recorded, the Court’s attention is respect¬ 
fully called to the fact that the contract was recorded 
in Maryland, where the parties intended the contract 
to be performed, and was construed by the Courf to 
be a Maryland Contract, where, under the law, all Con¬ 
ditional sales contracts to be valid against third per¬ 
sons without notice must be recorded. In the Smith 
case, the same arguments were made as have been 
made here by plaintiff in error in its brief, namely, 
that Section 28 of the Warehouse Receipts Act, give 
the Warehouseman lien priority over a conditional 
vendor’s claim under his contract, but this court in 
disposing of this contention, and upholding the prior¬ 
ity of the conditional vendor’s lien, stated, through Mr. 
Justice Robb, at p. 107 of the opinion: 

“Neither Section 1619 of the D. C. Code 1,924 
(taken from the Act of May 18, 1896, e. 194| 29 
Stat. 122, but deleted from D. C. Code 1929) relat¬ 
ing to liens of warehousemen, nor the Warehouse 
Receipts Act (Act of April 15,1910, c. 167, 36 Sjtat. 
301, title 27, D. C. Code 1929) provides tha[t a 
warehouseman’s lien shall be superior to a pCior 
lien of a conditional vendor or mortgagee. In!the 
absence of such a statute, neither a conditional 
vendee nor a mortgagor may by any contract \f T ith 
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a warehouseman subordinate the interest of the 
conditional vendor or mortgagee to the ware¬ 
houseman ’s lien. (citing cases) ’ 9 

It is therefore respectfully urged that the findings 
of the Municipal Court were correct. 

Simon Hirshmax, 

! Attorney for Defendant in Error. 



